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1.

The Facts

1.1

From the ruling of the Court of Amsterdam of 2 February 2017 (Morato‐
rium No. C/13/16/41 S) and the ruling of the Court Appeals of Amsterdam of 19 April 2017
(Case No. 200.209.207/01), I learn the following facts.1

1.2

OI Brasil Holdings Cooperative U.A. (hereinafter to be referred to as Oi Coop) was
established on 20 April 2011 and is part of a group of companies (the Oi Group). The only
member of the Oi Coop is Oi S.A., the parent company of the Oi Group. The Oi Group is a
service provider in the telecommunications sector. The activities of the Oi Group take place
primarily in Brazil, but the Oi Group is (or has) also (been) active in Portugal and in various
African countries. Telecom activities in Brazil are regulated by the Brazilian Agência
Nacional de Telecommunicações (ANATEL).

1.3

The shares of Oi S.A. are traded on the São Paulo Mercantile stock exchange, and in ADR
(American Depositary Receipts) format at the New York Stock Exchange. Part of the
financing of the Oi Group is done via its two Dutch financing companies: Oi Coop and
Portugal Telecom International Finance B.V. (PTIF).

1.4

Oi Coop is a Dutch investment vehicle within the Oi Group. The activities of Oi Coop consist
of (i) raising finances from the international capital markets, specifically through issuing
publicly traded bonds (or ‘notes’), (ii) receiving money from PTIF via a credit agreement
into which Oi Coop and PTIF entered on 2 June 2015 and which has been updated from

1

Both rulings have been published and can be found via rechtspraak.nl. See Rb. Amsterdam 2 februari 2017,
ECLI:NL:RBAMS:2017:645 and Hof Amsterdam 19 april 2017, ECLI:NL:GHAMS:2017:1325.
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time to time (the PTIF) loan, and (iii) lending money that Oi Coop has raised by means of
the notes or received from PTIF (by means of the PTIF loan).
1.5

The notes are not backed by a security. The notes are guaranteed by Oi S.A. Oi Coop itself
has no operational activities, and the noteholders can only be paid from the income and
revenue generated by the operational activities of the Oi Group. Based on the guarantees
by Oi S.A., the noteholders have a direct claim against Oi S.A.

1.6

Oi Coop has issued two series of bonds. On 20 June 2016, Oi Coop issued bonds for a total
of approx. EUR 1.9 billion, Under the PTIF loan, it has a debt to PTIF of approx. EUR 3.8
billion. Oi Coop has lent a total of approx. EUR 5.6 billion to Oi S.A. and Oi Móvel S.A.:
approx. EUR 4 billion to Oi S.A. in the period from June 2015 to March 2016, and approx.
EUR 1.6 billion to Oi Móvel S.A. in March 2016 (hereinafter to be referred to jointly as the
Coop Transactions).

1.7

On 20 June 2016, Oi Coop, jointly with Oi S.A. and five other group companies, specifically,
with PTIF, Oi Móvel, Telemar Norte Leste S.A., and Copart 4 Participações S.A., submitted
an application for opening a consolidated legal restructuring procedure in Brazil (recupe‐
ração judicial, hereinafter: the RJ Procedure). The Brazilian court granted this request on
29 June 2016. The goal of the RJ Procedure is to restructure the going concern of the Oi
Group by means of an agreement negotiated with the creditors and approved by the court
(hereinafter: RJ Agreement) and thus avoid liquidation. On 5 September 2016, a consoli‐
dated (draft) RJ Agreement was deposited with the court of Rio de Janeiro, Brazil.

1.8

Citadel Horizon S.à.r.l., Citadel Equity Fund Ltd., Syzgy Capital Management Ltd. (Aurelius),
Trinity Investments Designated Activity Company, and York Global Finance Fund L.P.
(hereinafter: Citadel and assoc.) jointly form the Steering Committee of a group of bond
holders referred to as the International Bondholder Group. The purpose of this group is to
work towards a restructuration of the Oi Group’s debts in all relevant jurisdictions based on
fair and equitable treatment of bondholders by Oi Coop according to and in observance of
their rights.

2.

The Conduct of the Proceedings

2.1

On 26 June 2016, Oi Coop asked the court for the appointment of a silent administrator.
The court has granted this request and announced that in the event that insolvency
proceedings would be initiated, its intent would be to appoint J.R. Berkenbosch, LL.M., as
administrator or curator, and W.F. Korthals Altes LL.M. as examining magistrate. This
arrangement would remain effective until 9 August 2016 at the latest.
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2.2

On 9 August 2016, Oi Coop asked the court to grant it a (provisional) suspension of
payment. Enclosed with this request as a draft agreement. In a ruling of 9 August 2016, Oi
Coop was granted a provisional suspension of payment; J.R. Berkenbosch, LL.M., was
appointed administrator, and W.F. Korthals Altes LL.M. was appointed examining
magistrate. The court also ordered that the meeting referred to in Section 218 of the
Bankruptcy Act (the creditors meeting) shall not take place, and that on 18 May 2017 at
10:00 AM, a consultation and a vote on the proposed agreement will be held in the
presence of the examining magistrate.

2.3

In a petition of 1 December 2016 and in a supplementary petition of 16 December 2016,
the administrator requested that the provisionally granted suspension of payment be with‐
drawn and that at the same time the bankruptcy of Oi Coop be pronounced. The admi‐
nistrator deemed suspension of payment no (longer) to be in the interest of the joint cre‐
ditors of Oi Coop. It was the opinion of the administrator that withdrawal of the provi‐
sionally granted suspension of payment is justified based on the following grounds under
Section 242 para. 1 of the Bankruptcy Act: (i) the management of the estate is being done
in bad faith; (ii) Oi Coop has attempted and continues to attempt to disadvantage its
creditors; (iii) administrative actions and acts of disposition are made with respect to the
estate without the permission of the administrator; (iv) Oi Coop acts contrary to what in
the administrator’s opinion should be done in the interest of the estate; and
(v) maintaining the suspension of payment is no longer desirable. Citadel and assoc.
endorse this petition.

2.4

The court has dismissed the petitions by the administrator and by Citadel and assoc. with
the explanation that it was neither argued nor proven that the creditors would benefit
from a withdrawal of the suspension of payment and that if Oi Coop were to be declared
bankrupt, none of the grounds for withdrawal of the suspension of payment (under Section
242 para. 1 of the Bankruptcy Act) would apply. Finally, the court suggested to the parties
that they (again) make agreements with each other so as to allow the administrator to
perform his task properly.

2.5

Citadel and assoc. appealed against the ruling by the court to the Court of Appeals of
Amsterdam.
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2.6

To the extent that this is relevant in review, the Court of Appeals, in its ruling of 19 April
2017, considered as follows:
“2.1 The Court of Appeals has decided on the requests made by the parties as stated in
the written statements by the administrator (16 March 2016), by Oi Coop (20 March 2017),
and by Citadel and assoc. (22 March 2017) on the publicity of the hearing prior to the
hearing. The respective parties were informed of these decisions by e‐mail of 23 March
2017 and by letter on 24 March 2017, which are follows: by analogy to Section 220 of the
Bankruptcy Act, the hearing of the present appeal is held in camera. Parties who are able to
prove that they are creditors may attend the hearing in appeal. The administrator of PTIF
may be present as well. And finally, the Court of Appeals ruled that based on Section 20 of
the Code of Civil Procedure, it is forbidden to make disclosures to third parties about
anything discussed in camera and about the content of the procedural documents. Despite
the fact that Oi Coop has requested so, there is no reason to revise this decision
(…)
4.

The evaluation.
4.4
The Court of Appeals considers as follows: Section 218 para. 4 of the Bankruptcy
Act stipulates that suspension of payment can never be definitively granted if there is a
legitimate concern that the debtor will attempt to disadvantage the creditors during the
suspension of payment. Section 242 para. 1 sub 1 of the Bankruptcy Act stipulates that a
suspension of payment may be withdrawn by the court if the debtor administered the
estate in bad faith in the course of the suspension of payment. Based on the time
definitions included in them, these two provisions pertain to impermissible actions or
failures to act on the part of the debtor in the course of the suspension of payment.
However, no such time definition is included in Section 242 para. 1 sub 2 of the Bankruptcy
Act: the suspension of payment can be withdrawn if the debtor attempts to disadvantage
the creditors. This indicates that this time definition does not pertain to this ground for
withdrawal. Furthermore, a case in which a debtor would attempt to disadvantage its cre‐
ditors in the course of the suspension of payment would already be covered by bad faith in
the administration of the estate as meant in Section 242 para. 1 sub 1 of the Bankruptcy
Act.
This would imply that based on the reading of the court, the case of sub 2 would not have
an independent meaning, which cannot be what the legislature could have intended. It is
also implausible that the legislature would have not have wanted to make it possible to
terminate the suspension of payment if, in the course of his activities, the administrator
discovers actions or omissions by the debtor prior to the suspension of payment that have
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led to the disadvantagement of the creditors. In such a case, in principle, the debtor does
not “deserve” a suspension of payment of its creditors.
4.5
In this context the following is of relevance: it is agreed between the parties that in
the period from June 2015 through March 2016, Oi Coop has lent EUR 5.6 billion to Oi S.A.
and Oi Móvel, of which EUR 1.6 billion to Oi Móvel just days before it was announced on
9 March 2016 that a financial advisor had been appointed for the purpose of restructuring
the debts of the Oi Group. It follows from the excerpt from the trade register on Oi Coop
from 22 December 2016 (Exhibit I with the petition of Citadel and assoc.) that A.J. Lavatori
Correa has been a director of Oi Coop since 3 March 2016. Considering his business e‐mail
address (lavatori@oi.net.br), it is sufficiently probable that he is an employee of one of the
members of the Oi Group, or an officer of one of them. In the second public report by the
administrator of 3 March 2017, Section 7.3 states that the loan of EUR 1.6 billion to Oi
Móvel was made after the change of directors on 3 March 2016, which was has not been
contested by Oi Coop.
The administrator has marked the aforementioned loans as fraudulent, or alternatively, as
unlawful. Leaving aside the question as to whether all loans meet (one of) these
qualifications, also in view of the fact that Oi Coop, as an investment vehicle within the Oi
Group, must also pursue the sustainable success of the business of the Oi Group, at least
the loan of EUR 1.6 billion is very suspicious, as this loan was announced shortly before the
restructuring of the debts of the Oi Group, in the context of which the position of Oi Coop
as an investment vehicle within the Oi Group and the factual participation of the Oi Group
in Oi Coop at the time that this loan was made is relevant, since one of its people had
recently become a director of Oi Coop. Based on these facts and circumstances, viewed in
context of and in relationship with each other, the Court of Appeals deems it probable that
the Executive Board of Oi Coop had knowledge of the financial problems of the Oi Group
when it gave the loan of EUR 1.6 billion to Oi Móvel. Furthermore, Oi Coop has not argued
that it had not had such knowledge.
Since a restructuring of debts leads in principle to a situation in which creditors can no
longer be fully compensated, at least not in a timely manner, and since Oi Coop knew or
ought to have reasonably understood that Oi Móvel or Oi S.A. would not be able, at least
not in a timely manner, to comply with its repayment obligations to Oi Coop, or
respectively, honor its guarantee toward the noteholders, it is sufficiently plausible that
this is an act of disadvantagement as meant in Section 242 para. 2 sub 2 of the Bankruptcy
Act. This takes into account the fact that according to the submitted (draft) RJ Agreement
and the adjusted (draft) RJ Agreement, Oi Coop had agreed to a consolidated restructuring
of the debts of the Oi Group, in the framework of which it would not be compensated for
its claims against Oi S.A. and Oi Móvel based on the Oi Coop Transactions, which (at least)
in the case of the EUR 1.6‐billion‐dollar loan to Oi Móvel, is not obvious, in light of its
disadvantaging character.
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4.6
Furthermore, this is a case of an administrative action or act of disposition with
respect to an asset, specifically, its proposal to waive its claims against Oi S.A. and Oi
Móvel, for which according to Section 228 para. 1 the administrator’s approval was
required, whereas in practice, Oi Coop did not request such approval. For that reason, the
grounds for withdrawal pursuant to Section 241 para. 1 sub 3 of the Bankruptcy Act are
met.
(…)
4.12 The Court of Appeals finds that it follows from the correspondence between the
administrator and the Executive Board of Oi Coop, referred to in paragraphs 3.7 and 3.8,
that Oi Coop is unwilling to respond to the administrator’s questions, which the Court of
Appeals deems pertinent, in view of his task to administer the business of Oi Coop together
with the Board (Section 215 para. 2 of the Bankruptcy Act) and to report to the meeting
about the proposed agreement (Section 265 para. 1 of the Bankruptcy Act). It may be true
that the RJ Procedure is a complicated process and that its results cannot be predicted or
not be predicted accurately, but the response by the Executive Board of Oi Coop (see
above, in paragraph 3.8) does not testify to a real willingness to engage in actual and
meaningful consultations with the administrator about the financial implications of the
(draft) RJ Agreement for the estate. This lack of willingness also follows from the fact ‐ as it
was not contested ‐ that the adjusted (draft) RJ Agreement was also submitted on behalf of
Oi Coop, but had not been discussed with the administrator. Finally, the response from the
Oi Coop board to only respond to questions “as the restructuring process further develops
and the required information becomes available” also testifies to a passive wait‐and‐see
attitude by the Executive Board of Oi Coop, which is willing to put up with the financial
consequences of the impending RJ Agreement without discussing the consequences of the
RJ Agreement with the administrator ahead of time, and actively gathering the information
necessary for that purpose and sharing it with the administrator, as one might expect from
a board acting in the interest of the estate.
4.13 The Court of Appeals recognizes that Oi Coop, as a financing company of the Oi
Group, seeks to coordinate its activities with the legitimate interests of the group to which
it belongs, but this does not change the fact that it must bear in mind the interests of its
own creditors. This cannot be reconciled with [a situation in which] (the Executive Board
of) Oi Coop does not provide the administrator with information, or provides him with
insufficient information, as a result of which the administrator has an incomplete under‐
standing of the Brazilian negotiations of the agreement, and is therefore unable to deter‐
mine whether the acceptance of the consolidated debt restructuring in the framework of
the RJ Procedure is in the interest of the creditors. This implies that the actions and

7
behaviors of (the Executive Board of) Oi Coop described above in paragraph 4.11 that are
contradictory to the recommendations of the court constitute a ground for the withdrawal
of the suspension of payment pursuant to Section 242 para. 1 sub 4 of the Bankruptcy Act.
4.14 (…) The weighing by the Court of Appeals of the various interests involved indicated
the need to withdraw the suspension of payment and to declare bankruptcy. In view of the
adjusted (draft) RJ Agreement, about with the Chairman of the Board of Oi S.A. stated:
“This is the proposal we’ll send to the judge and put to a vote”, it is now, unlike at the time
of the contested ruling (see there, Consideration 8.7), sufficiently probable that the claim
of Oi Coop against Oi S.A. and Oi Móvel will not be paid out.
Furthermore, the recommendation by the court to Oi Coop to cooperate with the admini‐
strator and to provide him with the information necessary to appropriately perform his
task (see Consideration 8.20) has not led to the desired result, as follows from the above.
The Court of Appeals does not adopt the arguments brought forward by Oi Coop in this
matter. Without further explanations, which were not given, it is not at all certain in
advance that the appointment of a curator might not lead on balance (of Oi Coop and its
guarantor Oi S.A.) to higher payouts to the creditors than what the (draft) RJ Agreement is
currently envisioning. The supposedly negative fiscal results are disputed with
substantiation and are lacking concrete and comprehensible substantiation. The argument
that as a result of a bankruptcy of Oi Coop, the RJ Procedure would be “disrupted” is not
concretely substantiated either.
That Citadel and assoc. would represent only a relatively small group of noteholders, as
asserted by Oi Coop, leaving aside the question of whether this assertion is actually true, is
not of decisive importance, since any creditor may request the withdrawal of the suspen‐
sion of payment, and since Oi Coop has not explained why the fact that Citadel and assoc.
represent a small group of creditors should lead to a situation in which, contrary to what
was stated above, the withdrawal of the suspension of payment should be avoided (for
example, because a majority of the shareholders (who are not part of the Oi Group)
happen to be proponents of continuing the suspension of payment). And finally, Oi Coop
argues that a pronouncement of the bankruptcy of Oi Coop and the appointment of a
curator might not be recognized in Brazil. Be that as it may, this is not a reason for not
allowing the estate an opportunity to look effectively after its own interests to the best of
its capacities upon the appointment of a curator, including that of its creditors.
4.15 The conclusion is that the aforementioned grievances of Citadel and assoc. succeed,
and that the appealed ruling shall be annulled. The provisionally granted suspension of
payment of Oi Coop will be withdrawn, and Oi Coop will be declared to be in a state of
bankruptcy.
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2.7

On 1 May 2017, Oi Coop submitted a request for a judicial review to the Supreme Court.
On 9 June 2017, the curator submitted his Statement of Response. On the same date, this
was also done by Citadel and assoc. An oral hearing was held on 13 June 2017, in which
various parties and interested persons were heard.

3.

Introduction

3.1

Before I will address the request for a judicial review, I will make the following general
introductory statements.
The pending question

3.2

The present case and the parallel case about the suspension of payment of PTIF are special,
for various reasons. In the first place, there are considerable financial interests involved
(billions).2 Secondly, the cases have an international context. PTIF and Oi Coop were
granted suspension of payment by a Dutch court, but at the same time, they are involved
in a Brazilian restructuring procedure (the RJ Procedure), which is a point of departure for
the review. The question is how the two procedures relate to each other. Thirdly, in both
cases, there is a conflict between the interests of the Dutch corporations (and their
creditors) and the interests of the group (the Oi Group) to which they belong, as the RJ
Procedure is one of a consolidated restructuring.

3.3

And yet, in my opinion, this is not a complicated case.

3.4

PTIF and Oi Coop, even though they are part of the Oi Group are Dutch companies, to
which ‐ at their own request ‐ suspension of payment was provisionally granted. These
suspensions of payment are subject undiminished to the respective provisions of the
Bankruptcy Act. According to these, during the period of suspension of payment, PTIF and
Oi Coop are not authorized to perform administrative actions or acts of disposition without
the permission of the administrator (Section 228 para. 1 of the Bankruptcy Act). From
Section 428 para. 1, preamble and sub 3 of the Bankruptcy Act, it follows that violation of
this provision is a ground for withdrawal of the suspension of payment. This section
mentions additional grounds for withdrawal, such as ‐ to put it succinctly ‐
disadvantagement of the creditors (sub 2) and refraining from taking what the
administrator deems to be a necessary action in the interest of the estate (sub 4).

2

See Consideration 3.5 of the ruling of the Court of Appeals.
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3.5

The Court of Appeals has ruled in both cases that more than one of the grounds for
withdrawal under Section 242 para. 1 of the Bankruptcy Act apply. The Court of Appeals
has further ruled that a weighing of the various interests leads to the decision that the
suspension of payment must be withdrawn and bankruptcy be declared. In both judicial
review procedures, it must be evaluated whether the Court of Appeals has justly applied
Section 242 of the Bankruptcy Act. The international context and the fact that PTIF and Oi
Coop are part of a group are insignificant, though these circumstances may be included in
the weighing of interests that the court must undertake.
One ground for withdrawal is sufficient

3.6

As stated, the Court of Appeals ruled in both cases that there are multiple grounds for
withdrawal. I understand the rulings as stating that in view of the weighing of interests,
each of these grounds for withdrawal is independently capable of justifying a withdrawal.
This means that any successful challenge in review that is focused on a specific of the
ground for withdrawal does not yet mean that the ruling in appeals cannot be sustained.
The basis for the suspension of payment

3.7

I will say a bit more about the character of suspension of payment.

3.8

Suspension of payment is a general delay of payments in the interest of the debtor and its
creditors.3 The court, in fact, grants suspension of payment provisionally, but suspension of
payment cannot be granted definitively without the consent of a majority of the creditors.4
After the granting of a provisional suspension, the creditors must be given a hearing within
a short period of time.5

3.9

The trust of the creditors is important. The explanatory memo states:
“The basis for the suspension of payment is trust in the case and in the person of the debtor.
6
This trust must be justified by its assets, and must be granted by its creditors.”

3

See Polak/Pannevis, Insolventierecht [insolvency law] 2014/16.1
See Section 215 para. 2 and Section 218 para. 2 of the Bankruptcy Act
5
According to Section 215 para. 2 of the Bankruptcy Act. In this case, the court has given an unusually long term for
the hearing of the creditors. See also the note by R.J. van Galen in his annotation on the ruling of the court in the Oi
Coop case, in Jurisprudentie Onderneming en Recht (JOR) [jurisprudence, business and law] 2017/116, under 4.
6
Kortmann/Faber, Geschiedenis van de Failissementswet [history of the bankruptcy act], reissued by Van der Feltz, II,
p. 336
4
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3.10

The law itself also emphasizes the importance of trust on the part of the creditors. In
addition to the previously mentioned Section 242 of the Bankruptcy Act (the grounds for
withdrawal), I also point to Section 218 para. 4 of the Bankruptcy Act, which specifies,
among other things, that the suspension of payment can never be granted definitively if
there is reasonable concern that the debtor will attempt to disadvantage the creditors.

3.11

In other words, if trust is absent, there is no (further) room for a suspension of payment.
The subject of the procedures

3.12

I will now address the subject of the procedures.

3.13

The request to withdraw the suspensions of payment and immediately declare a state of
bankruptcy was submitted ‐ in the appeals proceedings ‐ by the creditors as well as by the
administrators. They have argued that the (executive boards of) PTIF and Oi Coop
insufficiently cooperate with the administrator and are too focused on the interests of the
Oi Group as a whole. The trust of the creditors is absent. According to the respective
creditors and administrators, a declaration of bankruptcy is desirable because a curator in a
state of bankruptcy has a stronger position than an administrator in a state of suspension
of payment. During a suspension of payment, the debtor does not lose the power to
manage and dispose of the estate, but only the power to manage freely and to dispose
freely. The administrator depends on the cooperation of the debtor. The administrator
cannot act without the cooperation of the debtor, but the opposite is true as well.7 This is
different from bankruptcy, in which the debtor loses the power to manage and dispose of
the estate entirely (Section 23 of the Bankruptcy Act).

3.14

In the view of the creditors involved and the administrators, therefore, curators in a state
of bankruptcy will be able to act in a more effective manner. The ‐ present ‐ curator of PTIF
for instance stated in the oral hearing in the review procedure that he will seek attention
for the special position of the creditors of PTIF by means of preliminary injunctions, and to
make an effort to obtain a non‐consolidated vote on the agreement pending in Brazil.8 The
‐ present ‐ curator of Oi Coop has announced, among other things, his intent to nullify the
lending of funds to Oi S.A.9 as bankruptcy fraud.10

7

See, for instance, Wessels Insolventierecht [insolvency law] VIII 2014.8148 and A.L. Leuftink, Surséance van betaling
[suspension of payment] (1995), p. 51
8
PN mr. Groenewegen, as of 23.
9
See above, sub 1.6
10
PN mr. Berkenbosch, sub 4.2
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The nature of the procedure
3.15

To conclude this introduction, I will comment on the nature of this procedure. Procedures
in insolvency law are not subject to the full scope of the regular principles and rules of civil
procedural law.11 Insolvency procedures are characterized, among other things, by their
focus on a rapid decision. This is expressed, among other things, in short‐term appeal and
review hearings. The regular rules of evidence are not applicable in an undiminished maner
either. The court makes its decision based on a “plausibility judgment”.12 I would like to
assume that even though a court must obviously substantiate its rulings thoroughly, these
substantiations are not required to meet the same high demands as substantiations in a
regular civil procedure. The above also pertains to procedures on suspension of payment,
and therefore also to the procedure pursuant to Section 242 of the Bankruptcy Act.

4.

Discussion of the request for a review

4.1

The request for a review consists of multiple objections.
Objection I.a

4.2

Objection I.a complains that in Consideration 2.1 of its ruling and in its previous interim
ruling, the Court of Appeals has failed to recognize that in an in camera hearing of a
request for withdrawal pursuant to Section 243 of the Bankruptcy Act (as in a request
pursuant to Section 242 para. 1 of the Bankruptcy Act), only the parties mentioned in the
Act may be present.

4.3

Due to the nature of the respective ruling, there is no legal instrument against the ruling by
the Court of Appeals that every creditor of Oi Coop may attend the oral in camera hearing.
This objection does not succeed.
Objection I.b

4.4
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Objection I.b is as follows: by ruling that Section 220 of the Bankruptcy Act should be
applied correspondingly when deciding on a request for withdrawal pursuant to
Section 243 of the Bankruptcy Act, the Court of Appeals has either made an error in law, or
failed to sufficiently (comprehensively) substantiate its ruling. Section 220 of the

On this, see, for instance, B.J. Engberts, Voorlopige voorzieningen en dwangregeling in het schuldsaneringsrecht
[preliminary injunctions and enforcement measures in debt restructuring law], (diss., Leiden 2015), par. 2.5
12
See, for instance, B.J. Engberts, Insolventieprocedures in de schijnwerpers [insolvency procedures in the spotlight],
Tijdschrift voor Insolventierecht (TvI) [magazine for insolvency law] 2016/10, p. 65‐66

12
Bankruptcy Act pertains to a hearing of an appeal against a definitive granting of
suspension of payment. It is self‐evident that debtors may attend such a hearing, as a
definitive granting of suspension of payment is subject to a vote by the creditors (cf.
Section 218 para. 2 of the Bankruptcy Act). In a hearing about a withdrawal request, no
such creditor vote takes place. The analogous application of Section 220 of the Bankruptcy
Act to the present situation does not harmonize with the system of bankruptcy law. To the
extent that under the present circumstances analogous application should be possible, the
ruling by the Court of Appeals is insufficiently (comprehensibly) substantiated.
4.5

This objection fails. Section 220 of the Bankruptcy Act pertains to a hearing of an appeal
against a definitive granting of suspension of payment and states, among other things, that
this hearing shall be held in camera. I find an analogous application of Section 220 of the
Bankruptcy Act to the appeal against the ruling on the withdrawal of the suspension of
payment pursuant to Section 243 of the Bankruptcy Act very reasonable, because in
bankruptcy law, a court has discretion on the manner in which it wishes to hear a case. This
is in line with the fact that in a case in which the Court of Appeals must decide on the
withdrawal of a suspension of payment, Section 220 of the Bankruptcy Act is analogously
applied.
Objection I.c

4.6

Objection I.c is that to the extent that the Court of Appeals has ruled that third parties
(including other creditors) were allowed to attend the hearing, it has therein violated the
principle of equality between the creditors and the rules of due process, by:
i.
ii.

iii.

4.7

not summoning all the creditors and informing them (in a timely manner) that they
are allowed to be present at the hearing;
not indicating in which manner parties were to demonstrate that they are creditors
(among other things by failing to determine a voting record date for the bond
holders), and
admitting parties other than the creditors, since BNYM and the administrator of
PTIF were also admitted to the hearing and allowed to speak.

Insolvency procedures must be conducted with due diligence. The Court of Appeals has
done so by setting a short‐term hearing. In my view, the Court of Appeals, in deciding on
the nature of the hearing, has sufficiently taken into account the interests of all the parties
involved. The Court of Appeals might have observed the formalities listed in the objection.
However, this would have been at the expense of the diligence desirable in insolvency pro‐
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cedures. The approach taken by the Court of Appeals is very reasonable. The objection
fails.
Objection II
4.8

Objection II is a legal objection. It complains that in Consideration 4.4 of its ruling, the
Court of Appeals has failed to recognize that Section 242 para. 1 sub 2 of the Bankruptcy
Act does not relate to actions and omissions on the part of the debtor prior to the
(provisionally granted) suspension of payment. In Consideration 4.5, the Court of Appeals
has ruled that it is sufficiently plausible that there is a disadvantaging action as meant in
Section 242 para. 1 sub 2 of the Bankruptcy Act, but that the action in question took place
in the period prior to the suspension of payment of Oi Coop.

4.9

In my view, the Court of Appeals gave a clear explanation in its Consideration 4.4 why
Section 242 para. 1 sub 2 of the Bankruptcy Act should be interpreted such that the ground
for withdrawal of attempting to disadvantage creditors may also pertain to behaviors of
the debtor that took place prior to the suspension of payment. The relevant considerations
appear to me to be just. Furthermore, in Consideration 4.5, the Court of Appeals
considered that the Oi Coop has agreed with the adjusted RJ Agreement during the period
of the suspension of payment, as a result of which Oi Coop will not receive payments on its
claims against the Oi Group companies. This agreement, with the grave consequences
thereof, is sufficient in its own right to accept the ground for withdrawal as meant in
Section 242 para. 1 sub 2 of the Bankruptcy Act. The instrument fails.
Objection III.a

4.10

Objection III.a is a legal objection to Consideration 4.5 of the ruling by the Court of Appeals.
The objection complains that in Consideration 4.5, the Court of Appeals has applied an
unjust measure for determining the disadvantagement of creditors in the meaning of
Section 242 para. 1 sub 2 of the Bankruptcy Act, both with respect to the
disadvantagement criterium and with respect to the knowledge criterium. The Court of
Appeals would have applied an unjust measure for the disadvantagement criterium
because for the purpose of the legal evaluation of whether there is a case of
disadvantagement, similar to Section 3:45 of the Civil Code and to Section 42 of the
Bankruptcy Act, an equity reconciliation must be made.

4.11

The objection further argues that in order to evaluate whether there is a case of
disadvantagement, the circumstances of the case are of great significance. The Court of
Appeals would have failed to recognize this as well. The Oi Coop Transactions and the
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granting of intra‐group loans have been generally (provisionally) approved by Dutch courts
in two instances. Both instances included in their considerations (i) the role of Oi Coop as
the investment vehicle of the Oi Group, (ii) the purpose of Oi Coop and its obligation to
keep and lend funds to the operational entities of the Oi Group, and (iii) the fact that the
parties investing in the Oi Group via Oi Coop and PTIF are (or should be) aware of the risks,
specifically from the moment that the financial position of the Oi Group deteriorated
(which had already been the case prior to the Oi Móvel transaction).
4.12

The objection also points out that the Court of Appeals states that for the question as to
whether there is a ground for withdrawal pursuant to Section 242 para. 1 sub 2 of the
Bankruptcy Act, it is relevant whether there was knowledge of the disadvantagement. By
way of yardstick, the Court of Appeals asks whether Oi Coop knew or had reasonably ought
to understand (so‐called objectified knowledge) that Oi Móvel or Oi S.A., respectively,
would not be able to meet their repayment obligations to Oi Coop, or respectively, their
guarantee obligations towards its creditors, or not be able to do so within a reasonable
period of time. In doing so, the Court of Appeals would have applied an inappropriate
yardstick with respect to the ‘knowledge’ of the disadvantagement. Section 242 para. 1 sub
2 of the Bankruptcy Act requires that the debtor attempt to disadvantage its creditors.
There can only be an attempt to disadvantage if the debtor had the intent of
disadvantaging its creditors. There would not have been such an intent.

4.13

With respect to objection III.a, I am noting the following: neither in the legal history of
Section 242 of the Bankruptcy Act nor in case law are there any leads from which it follows
that when evaluating the question as to whether there is a case of disadvantagement on
the part of the debtor in the meaning of Section 242 para. 2 of the Bankruptcy Act, this
evaluation should be based on the criteria established by the legislature for fraudulence
pursuant to Section 3:45 of the Civil Code or for bankruptcy fraud pursuant to Section 42 of
the Bankruptcy Act.13

4.14

In my view, this matter revolves around the question as to whether application of the
respective grounds for withdrawal is possible if the court rules that disadvantagement of
creditors is plausible. This is indicated by the not very strict yardstick for attempting to
disadvantage. This approach is congruent with the nature of the insolvency procedure
(see 3.15). Furthermore, when there are indications that there is a disadvantagement of

13

Cf. C.M. Harmsen, Commentaar op failissementswet [commentary on the bankruptcy act], Section 42 of the
Bankruptcy Act, under No. C.3.2. Benadeling schuldeisers [disadvantagement of creditors]: “Title II of the Bankruptcy
Act does not have a fraud clause, but actions on the part of the debtor in which he attempts to disadvantage his
creditors are a ground for withdrawing the suspension of payment.”
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creditors, it is appropriate that a curator be given the opportunity to conduct an
independent investigation into these.
4.15

In light of the above, the conclusion must be that the fraudulence test does not combine
well with the ground for withdrawal mentioned in Section 242 para. 1 sub 2 of the
Bankruptcy Act. For that reason, the objection fails. In the Means objection, it is argued
that the Court of Appeals, in its application of the “attempt to disadvantage” yardstick, has
given insufficient consideration to the special circumstances of the case. It is my opinion
that this is not the case. In Consideration 4.5, the Court of Appeals has clearly explained
why in its opinion an act of disadvantagement as meant in Section 242 para. 1 sub 2 of the
Bankruptcy Act is plausible. In my view, this is a comprehensible legal reasoning which
justly takes into account the circumstances that the Brazilian directors of Oi Coop were too
one‐sided in looking after the interests of the Oi Group when they made the loan of [EUR]
1.6 billion, and failed to look after the interests of its creditors. The special circumstances
mentioned in the Means objection were broadly included in the weighing of interests made
by the Court of Appeals in its Consideration 4.14 that is required by Section 242 of the
Bankruptcy Act. I find this to be a well‐reasoned approach.

4.16

In my view, for an attempt to disadvantage in the meaning of Section 242 para. 1 sub 2 of
the Bankruptcy Act, no intent to disadvantage is required. The requirement of intent does
not combine well with my understanding of the yardstick for the plausibility of the
disadvantagement of creditors in Section 242 para. 1 sub 2 of the Bankruptcy Act. The
yardstick for the knowledge of disadvantagement that was used by the Court of Appeals in
Consideration 4.5 is more flexible than the intent requirement. For that reason, I do not
find that yardstick to be unjust.
Objection III.b

4.17

Objection III.b complains that if the Court of Appeals did not use an unjust yardstick, it has
insufficiently (comprehensibly) substantiated its decision about the disadvantagement of
creditors in Consideration 4.5 of its ruling. The Court of Appeals has insufficiently
(comprehensibly) explained:
i.

how the equity reconciliation test relevant in the context of bankruptcy fraud and civil
law fraud is accounted for in the supposition that debt restructuring leads in principle
to the situation that creditors are no longer repaid in full, at least not in a timely
manner. In particular, it was insufficiently (comprehensibly) explained in light of the
fact that the actual situation, which was to be compared with the hypothetical situation
in the framework of the equity reconciliation, is not known;
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ii. why the evaluation of the disadvantagement criterium in casu is not (also) based on the
ex nunc test commonly used in the context of bankruptcy fraud and civil law fraud;
iii. why, for the evaluation of the disadvantagement criterium and the knowledge
criterium, the (disadvantageous) consequences of the transactions associated with the
Oi Móvel transaction were not considered as well, and why, therefore, the Court of
Appeals, in its evaluation of the disadvantagement criterium, did not consider the
consequences of the coherent ensemble of legal actions in their mutual context;
iv. why, for the evaluation of the disadvantagement criterium (and more concretely: for
the question as to whether the creditors would have been better off with or without
the Coop Transactions) it was not considered what payout the joint creditors of Oi Coop
would have received in total with or without the Oi Móvel transaction (in other words:
also with respect to the claims based on the Coop Transactions in total);
v. why the objectified knowledge criterium would be relevant for an invocation of
Section 242 para 1 sub 2 of the Bankruptcy Act;
vi. why, for the purpose of the objectified knowledge criterium, Section 242 para 1 sub 2
of the Bankruptcy Act departs from a standard that pertains to debtors not receiving
(full) payment, rather than to the disadvantagement of creditors;
vii. why the Court of Appeals only considers the knowledge of Oi Coop at the time that it
entered into the Oi Móvel transaction (March 2016), while in the context of the disad‐
vantagement, the Court of Appeals appears to depart from the question as to the
results of the restructuring for the repayment of all Oi Coop transactions (as of June
2015).
4.18

It seems to me that Questions i. through vi. are based on the assumption that fraud criteria
ought to be applied to the case of Section 242 para. 1 sub 2 of the Bankruptcy Act. This
assumption is wrong. I refer to 4.16 above. To that extent, this objection fails. Question vii.
is bases on a wrong reading of the ruling of the Court of Appeals. In Consideration 4.5, the
Court of Appeals has focused its considerations about the application of Section 242 para. 1
sub 2 of the Bankruptcy Act on two events that have occurred in fact: the transfer of
EUR 1.6 billion and the agreement to an adjusted (draft) agreement of which the
consequence is that Oi Coop will not receive a repayment on its claims against the Oi
Group. With these events, the Court of Appeals has sufficiently substantiated that there
was a case of disadvantagement in the meaning of Section 242 para. 1 sub 2 of the
Bankruptcy Act.
Objection IV

4.19

Objection IV raises legal and substantiational objections to Consideration 4.6 of the ruling
of the Court of Appeals. The objection is that the ruling in Consideration 4.6 that
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administrative actions and acts of disposition were made, and that therefore the grounds
for withdrawal pursuant to Section 242 para. 1 sub 3 of the Bankruptcy Act were met
demonstrated an incorrect understanding of the law (also in view of Section 228 para. 1 of
the Bankruptcy Act), or alternatively, insufficient (comprehensible) substantiation. The
Court of Appeals does not explain to which ‘proposal to waive its claims’ Consideration 4.6
pertains. This might be either the Dutch draft agreement or the Brazilian RJ plan. If the
ruling pertains to the Dutch draft agreement, the Court of Appeals is applying an incorrect
understanding of the law. The debtor is entitled to propose an agreement in the course of
the suspension of payment. The agreement of the administrator is not required for this
(Section 252 of the Bankruptcy Act).
4.20

If the Court of Appeals has not based itself on an incorrect understanding of the law, it has
insufficiently (comprehensibly) substantiated its ruling, since the Court of Appeals has not
established (and Oi Coop has contested) that in the (draft) RJ plan, any claims are waived.
In any event, the ruling by the Court of Appeals is insufficiently (comprehensibly)
substantiated in that it does not (sufficiently identifiably) address the arguments by Oi
Coop, including the following arguments:
i.

The first draft of the RJ plan is a (provisional) draft which is still being negotiated. It is
therefore not an administrative action or decision made with respect Oi Coop’s estate.
ii. The administrator was informed by Oi Coop about the submission of the RJ plan. The
administrator made no objections. Oi Coop had informed the administrator ‐ in his
capacity as silent administrator ‐ prior to the suspension of payment about the intent to
submit the RJ plan. Furthermore, the Oi Group and the administrator held consultations
in Brazil before the RJ plan was submitted, in the context of which the content of the
draft RJ plan was presented to the administrator, who acknowledged that its
submission was necessary in order to avoid bankruptcy. In that light, the Court of
Appeals ruling that the draft RJ plan was submitted without the cooperation of the
administrator is incomprehensible.
iii. The Court of Appeals has determined that it follows from the draft RJ plan that Oi Coop
is not to receive a repayment of its claims against Oi Móvel and Oi S.A. This is correct as
such, because these claims, as argued by Oi Coop, are not included in the agreement.
The Court of Appeals has therefore justly not established as a fact that it is a part of the
RJ plan that these claims are waived, as Oi Coop has contested that. Oi Coop has stated
that its assets (which therefore include these claims against Oi S.A. and Oi Móvel) are
not included in the agreement, and are therefore (emphatically) not waived either. No
further discussion about the content of the RJ plan took place in the framework of the
appeals procedure. In view of the facts determined by the Court of Appeals and the
arguments by Oi Coop, the ruling by the Court of Appeals that Oi Coop would have
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waived (or made a proposal to waive) [its claims] in the draft RJ plan is
incomprehensible.
4.21

The central question is how the Court of Appeals was able to arrive at the conclusion that
an administrative action or act of disposition in the meaning of Section 228 para. 1 of the
Bankruptcy Act had taken place. With respect to the concept of administrative actions or
acts of disposition, we may resort to the explanation of Section 23 of the Bankruptcy Act.14
This section stipulates that the debtor legally loses the disposal and the management of its
assets as a result of the bankruptcy declaration. Disposal here includes the transfer,
encumbrance, modification, or abandonment of a property right, at least when it is part of
the bankruptcy estate.15 Administration is a broader concept, which also includes factual
actions such as the making of a proposal for an RJ agreement.

4.22

In Consideration 4.6, the Court of Appeals qualified the making of a proposal to waive its
claims against Oi S.A. and Oi Móvel as an administrative action or act of disposition by Oi
Coop. I am assuming here that the Court of Appeals refers here to the impending
submission of the adjusted (draft) RJ Agreement, and not to the (draft) agreement that had
already been submitted prior to the granting of the suspension of payment. In my view,
this follows sufficiently from the totality of the ruling of the Court of Appeals, and in
particular from Consideration 4.12, in which the Court of Appeals explicitly refers to the
adjusted (draft) RJ Agreement.

4.23

I further believe that the Court of Appeals has justly assumed that this adjusted (draft)
Agreement was also submitted on behalf of Oi Coop. The Court of Appeals has
undisputedly determined (see Consideration 3.6) that Oi Coop submitted the request for
starting the RJ Procedure jointly with the other group companies, at which occasion the
original RJ Agreement was filed. The Court of Appeals could therefore assume that Oi Coop
was also involved in the adjustment of the RJ Agreement (see Consideration 4.13).

4.24

I therefore understand the ruling of the Court of Appeals to mean that the approval of the
Executive Board of Oi Coop within the Oi Group of reaching a consolidated agreement
within the RJ Procedure is an administrative action or an act of disposition. This ruling does
not demonstrate an error in law.16 As the Court of Appeals has undisputedly determined,
one of the consequences of the (adjusted) agreement is that Oi Coop will not receive a

14

Cf. Kortmann/Faber, Geschiedenis van de Failissementswet, wetswijzigingen [history of the bankruptcy act, changes
of the law], p. 466
15
See, for instance, C. den Besten, in: Commentaar Insoventierecht [commentary on insolvency law], Section 23 of the
Bankruptcy Act, note C1 (digital version)
16
See also: R.J. van Galen, in his annotation on the ruling of the court in the Oi Coop case, JOR 2017/116.
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payout of its claim against Oi Coop [sic] (see Consideration 3.6). From this, the Court of
Appeals appears to deduce that Oi Coop will de facto waive its claim against Oi S.A. and Oi
Móvel. I do not find that to be an unreasonable deduction. This is not altered by the fact
that this consequence has not yet materialized because the RJ Agreement has not yet been
definitively reached. At the very least, there is ‐ already ‐ an administrative action or an act
of disposition. In this respect, it is obviously significant that it follows from
Consideration 4.12 that the Court of Appeals ‐ as undisputedly established in review ‐ has
assumed that the administrator had not granted his permission to the director of Oi Coop
to cooperate on the (adjusted) agreement.
4.25

Contrary to what is argued by Oi Coop, the Court of Appeals has not failed to recognize that
proposing an agreement is the exclusive province of the debtor. The administrative action
or act of disposition to which the Court of Appeals is referring is not the proposal of an
agreement to the creditors of Oi Coop in the meaning of Section 252 of the Bankruptcy Act,
but the approval within the Oi Group of a consolidated RJ Agreement to the consolidated
creditors.

4.26

Based on the above, I deem the objections in Objection IV to be unfounded.
Objection V.a

4.27

Objection V.a raises a legal objection to Consideration 4.13 of the ruling. It argues that in
Consideration 4.13, the Court of Appeals failed to recognize that actions “contrary” to a
“recommendation” by the court (as given by the court in Section 8.20 of its ruling) do not
qualify as “failing to do” what they were “ordered” to do by the court, in the meaning of
Section 242 para. 1 sub 4 of the Bankruptcy Act.
Objection V.b

4.28

Objection V.b states that to the extent that to the extent that the Court of Appeals, in
Consideration 4.13 of its ruling, did not fail to recognize Section 242 para. 1 sub 4 of the
Bankruptcy Act, it has insufficiently (comprehensibly) substantiated its ruling when it
stated that the court had made a recommendation and that the debtor had failed to act on
that recommendation and that this recommendation should qualify as an order in the
meaning of Section 242 para. 1 sub 4 of the Bankruptcy Act. In the explanation to the
objection, it is added that it clearly follows from the preceding consideration of the court
that the court had not meant its recommendation as an “order” to Oi Coop.
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4.29

Objections V.a and V.b. fail for the following reason: according to Section 242 para. 1 sub 4
of the Bankruptcy Act, suspension of payment can be withdrawn if the debtor
“fails to do what it was ordered to do in the stipulations imposed by the court when it granted
the suspension of payment, or what ought to be done in the interest of the estate in the view
of the administrators.

The respective objections appear to assume that the Court of Appeals has seen the
recommendation by the court in its Consideration 8.20 as a stipulation imposed by the
court as meant in Section 242 para. 1 sub 4 of the Bankruptcy Act, and that the Court of
Appeals based its ruling on a violation of this stipulation. In my opinion, however, the Court
of Appeals has used the other part of Section 242 para. 1 sub 4 of the Bankruptcy Act as a
supporting ground: failing to do what ought to be done in the interest of the estate in the
view of the administrators. I refer to the end of Consideration 4.12. This failure on the part
of Oi Coop was described by the Court of Appeals in Considerations 4.12 and 4.13.
Objection V.c
4.30

Objection V.c complains that the Court of Appeals has not (identifiably) included the
arguments made by Oi Coop in its considerations, that
i.

the administrator and Oi Coop (and the Oi Group) held consultations on multiple
occasions after the ruling by the court (among others by way of a video conference);
ii. Oi Coop has always tried to meet the requests and demands of the administrator for
information for as much as possible (and certainly in the period of the court’s
recommendation). In this context, the objection refers to six actions (a through f)
allegedly taken by Oi Coop;
iii. the administrator [verb missing] the modus operandi sent again by Oi Coop (which had
been deemed reasonable by the court in Consideration 8.15 of its ruling), and that the
administrator had only given his input with regard to the modus operandi two business
days before the oral hearing before the Court of Appeals, and only after submitting its
point of view.
4.31

This means objection does not succeed either. The actions by Oi Coop established by the
Court of Appeals in Considerations 4.12 and 4.13 are sufficient grounds for a withdrawal
pursuant to Section 242 para. 1 sub 4.
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Objection VI
4.32

Objection VI raises legal and substantiational objections. The objection is that the Court of
Appeals, in Consideration 4.6 the ruling of the ruling, has failed to recognize the yardstick
of Section 242 of the Bankruptcy Act ‐ the weighing of interests as defined in that section
(“may”). At least, the Court of Appeals has failed to sufficiently (identifiably) include in its
ruling the interests at stake. In this, the Court of Appeals has also offered too little insight
into its considerations about the weighing of interests. When exercising this discretionary
authority, a court must fully weigh the interests of the parties. The Court of Appeals has
failed to recognize this. In Consideration 4.14, the Court of Appeals only mentioned some
of the arguments of Oi Coop, without weighing them against the interests of Citadel and
assoc. In this, the Court of Appeals failed to recognize at the very least (or failed to account
for the fact) that Oi Coop, together with its group companies, is subject to a Brazilian
insolvency procedure, and that Oi Coop can only repay its creditors if the debts of the Oi
Group are successfully restructured, allowing the entities to continue to exist as a going
concern. The Court of Appeals has failed to sufficiently include the interests of the creditors
of the Oi Group. Furthermore, the Court of Appeals has failed to recognize that there are
also creditors of Oi Coop, among whom is Oi Coop’s largest creditor (PTIF), who did not
support the request for withdrawal. If the Court of Appeals ruled in its Consideration 4.14
that in the weighing of interests, only the opinions of the creditors who are not part of the
Oi Group would be of relevance, the ruling of the Court of Appeals demonstrates an
incorrect understanding of the law. And finally, the Court of Appeals has failed to recognize
that ultimate scope of the repayment to the creditors under the RJ plan and the Dutch
payment suspension agreement of Oi Coop has not yet been determined, because Oi Coop
is still in negotiations with its creditors (including Citadel and assoc.).

4.33

Section 242 para. 3 of the Bankruptcy Act stipulates that a decision to withdraw the
suspension of payment must be substantiated. In Consideration 4.14, the Court of Appeals
explained in detail why in its opinion, in the present case, a withdrawal of the suspension
of payment is justified. The Court of Appeals also addressed a number of arguments
against the withdrawal. It is always possible to explain something in even greater detail. In
my view, the Court of Appeals has offered sufficient insight into its considerations.
Objection VII

4.34

Objection VII objects that in Consideration 4.14, the Court of Appeals has failed to
recognize that in the weighing of interests that the court is required to make pursuant to
Section 242 of the Bankruptcy Act, the question as to whether a majority of the creditors
finds a withdrawal of the suspension of payment to be desirable, deserves some weight.
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4.35

Section 242 of the Bankruptcy Act does not rule out that in the weighing of interests
required in order to decide whether a withdrawal of the suspension of payment is called
for, weight should be given to the fact that a majority of the creditors finds the withdrawal
to be undesirable. In my view, the Court of Appeals has justly considered that this factor
does not have to be of determinant importance. In this, the Court of Appeals considered on
reasonable grounds that in the present case, the arguments in favor of a withdrawal of the
suspension of payment outweighed the counter‐arguments.
Objection VIII

4.36

Objection VIII states that the success of any one of the previous objections should lead to
annulment and referral. The objection that if any one of the previous objections succeeds,
one of the grounds disappears, based on which the Court of Appeals has come to the
conclusion that a withdrawal of the suspension of payment is desirable. It cannot be ruled
out that in the absence of that ground, the weighing of interests as per objections VI or VII
by the Court of Appeals would (have) be(en) different.

4.37

This objection requires no further discussion because in my view, none of the raised
objections succeeds.

5.

Conclusion
The conclusion requires dismissal.
The Procurator‐General at the
Supreme Court of the Netherlands
[signature]
A‐G

