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RESPONDENTS in cassation,
Attorney: Mr. B.T.M. van der Wiel,
and
Mr. J.R. BERKENBOSCH in his capacity as
trustee in the insolvency of Oi Brasil
Holdings Coöoperatief U.A.,
having its business address in Amsterdam
INTERESTED PARTY in cassation,
Attorney: Mr. J.P. Heering,
PORTUGAL TELECOM INTERNATIONAL
FINANCE B.V.,
located in Amsterdam,
INTERESTED PARTY in cassation
Attorney: Mr. R.M. Hermans
Mr. J.L.M. GROENEWEGEN in his capacity as
trustee in the insolvency of Portugal
Telecom International Finance B.V.,
having its business address in Amsterdam,
INTERESTED PARTY in cassation,
Attorney: Mr. T.T. van Zanten,
THE BANK OF NEW YORK MELLON
located in New York
United States of America
INTERESTED PARTY in cassation,
Attorney: Mr. D. Rijpma,
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MONARCH MASTER FUNDING 2 (LUXEMBOURG)
S.A.R.L.,
located in Luxembourg
INTERESTED PARTY in cassation
Attorney: Mr. B.T.M. van der Wiel.
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The parties shall be referred to hereinafter as Oi Coop
and Citadel c.s. and the interested party as the trustee
of Oi Coop, PTIF, the trustee of PTIF, BNYM and Monarch.

1.

The action in the fact-finding instance
For its proceedings in the action in the fact-

finding instance, the Supreme Court refers to the
following documents:
a.

the decision in the case C/13/16/41 S of the Court

of Amsterdam of February 2, 2017;
b.

the decision in the case 200.209.207/01 of the Court

of Justice of Amsterdam of April 19, 2017.
The decision of the Court of Appeals is appended to
this decision.

2.

The action in cassation
Oi Coop has filed an appeal in cassation against the

decision of the Court of Appeals. The cassation petition
is attached to this decision and constitutes a part
thereof.
The Advocate General L. Timmerman has moved in
writing to summons before the oral hearing of the appeal
in cassation: Citadel c.s., the trustee of Oi Coop, (the
trustee of) PTIF, BNYM and Monarch.
The Supreme Court has summoned Citadel c.s., the
trustee of Oi Coop, the trustee of PTIF, PTIF, BNYM and
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Monarch before the oral hearing of the appeal in
cassation on the grounds that they qualify as interested
parties having appeared in the lower instance.
Citadel c.s. and the trustee of Oi Coop have
submitted a statement of opposition.
The appeal is conducted orally, together with the
appeal in cassation in the case 17/02165, wherein all
summoned parties and interested parties were heard. The
hearing took place behind closed doors. The Supreme Court
stated at the outset of the hearing that with regard to
this type of insolvency proceeding, under Art. 29,
subsection 1, preamble and under a, Rv, it is forbidden
to communicate with third parties regarding the
proceedings for the duration of the oral hearing, and
furthermore stipulated that under Art.29, subsection 1,
preamble and under b, Rv, it is also forbidden to
communicate with third parties regarding the contents of
the procedural documents.
At the hearing, the trustee of PTIF raised objection
to the fact that PTIF is being heard, even though it is
in a state of insolvency. The objection is rejected on
the grounds that the Supreme Court considered PTIF to be
an interested party even apart from its claim against Oi
Coop.
The findings of the Advocate General L. Timmerman
include a dismissal of the appeal.
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The attorney for Oi Coop responded to these findings
in a letter of June 27, 2017 on the basis of Art. 44,
subsection 3 Rv

3.

Assessment of the argument

3.1

In cassation, the following may be assumed.

(i)

By decision of August 9, 2016, the Court

provisionally granted Oi Coop a suspension of payment.
(ii) Oi Coop is a member of a group of companies
(hereinafter: the Oi Group). The sole member of Oi Coop
is Oi S.A., the Brazilian parent company of the Oi Group.
(iii) The Oi Group is one of the largest integrated
service providers in the telecommunication sector in the
world. The activities of the Oi Group take place
primarily in Brazil, but the Oi Group also is (has been)
active in Portugal and in various African countries.
(iv)

The stocks in Oi S.A. are sold on the São Paulo

exchange and on the New York Stock Exchange. A large
portion of the Oi Group's financing is carried out
through its two Dutch finance companies, Oi Coop and
PTIF. Provisional suspension of payment was granted to
PTIf on October 3, 2016.
(v)

The activities of Oi Coop consist more, in

particular, in (1) attracting financing from the
international capital markets, primarily by issuing
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listed notes (hereinafter also: notes), (ii) receiving
funds from PTIF via a credit agreement entered into
between Oi Coop and PTIF on June 2, 2015 and which is
amended from time to time (hereinafter: the PTIF loan)
and (iii) on-lending amounts the Oi Group received via
the notes or from PTIF (by way of the PTIF loan).
(vi) The Oi Group issued two series of bonds in the total
amount of € 1.9 billion as of June 20, 2016. The notes
are all unsecured but are guaranteed by the Oi S.A. Oi
Coop itself has no operational activities and the
noteholders can be paid exclusively from the income and
proceeds generated by the operational businesses of the
Oi Group. The noteholders have a direct claim on Oi S.A.
based on the Oi S.A. guarantee.
(vii) Under the PTIF loan, Oi Coop is indebted to PTIF in
the amount of approximately € 3.8 billion. Oi Coop has
loaned Oi A.S. and Oi Móvel a total of approximately €
5.6 billion (hereinafter: Oi Móvel), namely,
approximately € 4 billion to Oi S.A. in the period from
June 2015 to March 2016 and approximately € 1.6 billion
to Oi Móvel in March 2016 (these loans are also referred
to hereinafter collectively as the Oi Coop transactions).
(viii) On June 20, 2016, Oi Coop, together with Oi S.A.
and five other group companies, among these PTIF and Oi
Móvel, filed a petition for the commencement of a
consolidated judicial restructuring proceedings with the
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Brazilian Court (recuperaçaõ judicial, hereinafter: the
RJ proceedings).The Brazilian court granted the petition
on June 29, 2016. The aim of the RJ proceedings is to
restructure the Oi Group going concern through an
agreement negotiated with the creditors and to be
approved by the creditors and the Brazilian court (RJ
agreement), and thus to prevent liquidation. On September
5, 2016, a consolidated (draft) RJ agreement was lodged
with the Court of Rio de Janeiro, Brazil. Oi S.A.
announced in a press report on March 22, 2017 that the
(draft) RJ agreement was to be amended. The amended text
is appended as an attachment to the press report.
(ix) Citadel c.s. collectively forms the steering
committee of a group of bond holders, referred to as the
'International Bondholder Group'. The aim of this group
is a restructuring of the debts of the Oi Group in all
relevant jurisdictions, beginning with an honest and fair
treatment of bond holders by Oi Coop in observance of and
in accordance with their rights.

3.2

Citadel c.s. petitions in these proceedings for

withdrawal from the provisionally granted suspension of
payment as well as from the insolvency declaration of the
Oi Group on various grounds under Art. 242 Fw [Bankruptcy
Act]. The administrator in that suspension, currently the
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trustee of Oi Coop, submitted the same petition in the
first instance.

3.3

The court rejected the petition, against which

Citadel c.s. alone filed an appeal. The Court of Appeals
vacated the decision of the court, withdrew the
provisional suspension of payment and declared Oi Coop
bankrupt. In this regard, the Court of Appeals,
considered inter alia the following, summarized below.
Three reasons arise for the withdrawal of the
suspension as referred to in Art. 242 subsection 1 Fw
(par. 4.14).
It is sufficiently plausible in any case that the
loan of approximately € 1.6 billion to Oi Móvel in this
case cited in 3.1 under (vii) constitutes a prejudicial
act as referred to in Art. 242 subsection 1, preamble and
under 2°,Fw. This loan was issued shortly before the
announcement of the restructuring of indebtedness of the
Oi Group. In principle, a restructuring of indebtedness
means that the creditors are no longer wholly, or at
least not promptly compensated, and Oi Coop knew or
reasonably should have understood that Oi Móvel,
respectively, Oi S.A. would be unable to comply, or
unable within a reasonable time period, with its
repayment obligations to Oi Coop, respectively, its
guarantee obligations to its noteholders (par. 4.4-4.5).
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Furthermore, there is the matter of an act of
dispensation or disposal by Oi Coop with regard to the
estate as referred to in Art. 228 subsection 1 Fw and
Art. 242 paragraph 1, preamble and under 3°, Fw, because
Oi Coop, according to how it is presented in the
Brazilian RJ proceeding (draft) agreement and the amended
(draft) agreement, consented to the consolidated
restructuring of the Oi Group indebtedness, whereby no
payment of its claim regarding Oi S.A. and Oi Móvel due
to the Oi Coop transactions is to be made (par. 4.5 and
4.6).
Lastly, the grounds referred to in Art. 242
paragraph 1, preamble and under 4° arise because (the
management of) Oi Coop provides the administrator no
information, or at least incomplete information, as a
result of which the administrator gains only an
incomplete insight into the Brazilian agreement
negotiations and, as a result, is unable to judge whether
adoption of the consolidated restructuring of the debts
as part of the RJ proceedings is in the interest of the
estate (par. 4.7-4.13).
The relevant interests taken into consideration by
the Court of Appeals means that the suspension must be
withdrawn and insolvency must be declared. The Court of
Appeals considers the arguments for a different outcome
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cited by Oi Coop to be insufficient and or unfounded.
(par. 4.14).

3.4.1 Section 1 repudiates the ruling of the Court of
Appeals in order to also hear other parties and
interested parties named in Art. 243 subsection 3 Fw,
wherefore the Court of Appeals referred to a similar
amendment of Art. 220 Fw (par. 2.1). According to the
section, some of the petitioners, debtors and
administrator named in Art. 243 subsection 3 Fw may be
heard with regard to the petition to withdraw and there
is no room for a similar amendment of Art. 220 Fw, the
provision of which according to the section is written
with a view toward the creditors voting on the definitive
granting of the suspension of payment. At the very least,
according to the section, the Court of Appeals ought to
have summoned all the creditors in order to be heard and
not allowed interested parties other than creditors to be
heard.

3.4.2. The section is unfounded. Art. 242 subsection 3 Fw
and the concurring Art. 243, subsection 3 Fw invoked by
the section involves merely an obligation to summons (at
least) the petitioner, the debtor and the administrator.
These provisions do not inhibit the judge from also
summoning and hearing other interested parties, such as
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(other) creditors or companies associated with the
debtor, if he/she sees reason to do so. In principle, the
judge is free to do so. In summoning certain creditors,
he/she is not obliged to also summon and hear the
remaining creditors. Nor would that be consistent with
the diligence with which insolvency proceedings should be
conducted.

3.5.1 Section 2 concerns the interpretation rendered by
the Court of Appeals in par. 4.3-4.4 regarding the
grounds for withdrawal in Art. 242, subsection 1,
preamble and under 2°, Fw, that the debtor is attempting
to prejudice its creditors. According to the section,
these grounds look solely to the period after the grant
of the suspension, whereas the Court of Appeals, unlike
the lower court, judged these grounds subject partially
to the period of time preceding the former and in par.
4.5 amended it with regard to the last-mentioned period
of time, namely with regard to the loan of approximately
€ 1.6 billion given to Oi Móvel by Oi Coop in March 2016.

3.5.2 The Court of Appeals correctly held that Art. 242
subsection 1, preamble and under 2°, Fw must also be
interpreted in conjunction with Art. 218 subsection 4 Fw,
which provides that the definitive grant of the
suspension must be rejected if there is warranted concern
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that the debtor will attempt to prejudice the creditors.
This concern may be based inter alia on the fact that the
debtor prejudiced or attempted to prejudice the creditors
prior to the grant of the provisional suspension. In that
situation, the judge may also find cause not to refuse
the definitive suspension apart from the case referred to
in Art. 218 subsection 4 Fw; Art. 218 subsection 2 leaves
this to the judge's discretion.
The provisional suspension is granted immediately
under Art. 215 subsection 2 Fw, thus, absent any prior
examination of whether grounds exist for the grant of
suspension, pending the ruling on the definitive grant of
suspension, which likely occurs after such an
examination. If, as in this case, the suspension is
granted exclusively on a provisional basis because a
draft of an agreement is attached to the petition for
grant of suspension, no definitive grant of suspension
takes place if the court determines that the agreement is
being voted on. (cf. Art. 255 e.v. Fw). In that case,
therefore, it is not examined whether grounds exist for
the grant of suspension. However, even in the case that
suspension is granted solely on a provisional basis,
withdrawal of the suspension may be petitioned on the
basis of Art. 242 Fw (HR 14 February 1986, ECLI:NL:HR:
1986:AG5194, NJ 1986/517), as happened in this case.
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In light of this, it is thus to be understood from

Art. 242 subsection 1, preamble and under 2°, Fw, that
the grounds named therein look in part to the case that
the merited concern that the debtor will seek to
prejudice the creditors, is based on the fact that the
debtor has already prejudiced or attempted to prejudice
the creditors prior to the (provisional) suspension. This
also applies to the definitively granted suspension. This
interpretation is consistent with the character of the
suspension of payment as a means to (financial) recovery
and avoidance of insolvency, in part in the interest of
the creditors. This character is not reconcilable with
the fact that the debtor has prejudiced, prejudices or
will possible prejudice the creditors, as also reflected
in Art. 218 subsection 4 Fw as well as in Art. 242
subsection 1, preamble and under 2°.

3.5.3

In light of the foregoing, the judgment of the

Court of Appeals gives no indication of a faulty legal
interpretation. For this reason, section 2 also fails.

3.6.1 Section 3 repudiates the judgment of the Court of
Appeals in par. 4.5 in that the loan by Oi Coop to Oi
Móvel cited in 3.1 under (vii) constitutes a prejudicial
act as referred to in Art. 242 subsection 1, preamble and
under 2°, Fw. According to the section, the Court of
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Appeals assumed an incorrect standard when assessing the
question whether prejudice is involved. The section
alleges that when applying Art. 242 subsection 1,
preamble and under °2, Fw, a connection must be sought
with Art. 3:45 BW and Art. 42 Fw. In addition, the
section contends that to apply Art. 242 subsection 1,
preamble and under 2°, Fw requires that the debtor
intended to prejudice and that, unlike Art. 3:45 BW and
Art. 42 Fw, it is therefore insufficient that it ought to
have known that its acts would result in the prejudicing
of the creditors.

3.6.2 To apply Art. 242 subsection 1, preamble and under
2°, Fw it is sufficient that the debtor sought to
prejudice the creditors. This involves prejudicing in the
same sense as in Art. 3:45 BW and Art. 42 Fw, i.e.,
reduced possibilities of recovery. However, prejudice here it is sufficient that the debtor attempted to
prejudice the creditors - need not actually have
occurred. It is sufficient that the debtor acted in such
a way that prejudicing of the creditors was to be
expected with a sufficient degree of probability, and
that therefore the continuation of the suspension of
payment is not compatible with the character thereof
referred to in 3.5.2.
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In terms of the required knowledge of prejudice, the

intention to prejudice is not required, contrary to the
contention of the section. It is sufficient that the
debtor understood or ought to have understood that
prejudicing the creditors was the consequence to be
expected from its conduct.

3.6.3 The judgment of the Court of Appeals in par. 4.5,
reproduced in brief in the third paragraph of 3.3.,
exhibits no improper legal interpretation in light of the
relevant considerations in 3.6.2 and is not
incomprehensively or insufficiently reasoned. Thus,
section 3 also fails.

3.7.1 The sections 4-7 argue in part the relation of the
order between the Dutch suspension of payment by Oi Coop
(and PTIF) and the restructuring proceedings in Brazil
(the RJ proceedings). The Oi Group is an international
group of associated companies, of which some companies
are established under the law of the Netherlands and are
located in the Netherlands (Oi Coop and PTIF), and other,
the parent company Oi S.A. among these, in other
countries, a major portion of these in Brazil. In the RJ
proceedings in Brazil, the Oi Group is aiming for a
consolidated restructuring of the group with regard to
the financial difficulties in which it finds itself. (see
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in this regard 3.1. under (viii). What the Oi Coop and
PTIF argue in these proceedings inter alia comes down to
the fact that the suspension granted them in the
Netherlands should be secondary to the restructuring
proceedings in Brazil - in the interest of the success of
the proceedings and, therefore, in the interest of the
group as a whole - and that in part therefore the
administrators need not be concerned or only partly
concerned with Oi Coop and PTIF in terms of what they
introduce in negotiations in the RJ proceedings.

3.7.2 This view cannot be accepted. It is determined in
these proceedings that the Dutch Bankruptcy Act applies
to Oi Coop and PTIF as companies located in the
Netherlands. This means that the rules of the Bankruptcy
Act are, in principle, fully applicable to them which, in
the case of suspension Art. 228 Fw, means that the debtor
still only has dispensation and disposal over its assets,
together with the administrator and in such case may not
act without the cooperation, authorization or assistance
of the latter. In the absence of an (applicable)
differently defined international or special national
regulation, there is no reason to make an exception in
this case in view of the fact that Oi Coop and PTIF
belong to an international group of associated companies,
the center of whose principle interests are located
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abroad and with respect to which restructuring
proceedings, such as the RJ proceedings are ongoing
abroad.

3.7.3 The last mentioned fact may be taken into
consideration where the law allows for it, as well as in
the evaluation of interests, which should be done on the
basis of Art. 242 subsection 1 Fw within the framework of
the withdrawal of payment suspension. Furthermore, the
administrator and the trustee in such a case as this may
in part take into consideration in their policies the
interests of the group as a whole and of the creditors of
the group as a whole. The point of departure even in
insolvency proceedings is nevertheless the separate legal
status of the members of a group.

The Court of Appeals did not fail to recognize the
foregoing, as indicated by its considerations in par.
4.14.

3.7.4 The sections 4-7 should be judged in part against
the background of the aforementioned.

3.8.1 Section 4 is directed against the judgment of the
Court of Appeals in par. 4.6, that the consent of Oi Coop
to the (draft) agreement proffered in the Brazilian RJ
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proceedings and the amended (draft) agreement and,
therefore, the consolidated restructuring of the
indebtedness of the Oi Group, in which no payment of its
claims against Oi S.A. and Oi Móvel is to be made,
constitutes an act of dispensation or disposal as
referred to in Art. 228 subsection 1 Fw and Art. 242
subsection 1, preamble and under 3°, Fw. The section
claims that the debtor is entitled to proffer an
agreement during the period of suspension and that the
consent of the administrator is not required (Art. 252
Fw)

3.8.2 The judgment of the Court of Appeals comes down to
the fact that Oi Coop, with the aforementioned consent,
bound itself to the offer of an agreement concluded on
behalf of the group in the RJ proceedings. This judgment
is based on an interpretation of the offer and on the
commitment to it by Oi Coop, which interpretation in view
of its factual character in cassation cannot be examined
for accuracy. The interpretation is not incomprehensible.
Based on this interpretation, the judgment of the Court
of Appeals is correct in terms of an act of dispensation
or disposal. In this interpretation, Oi Coop surely
wanted in part with this offer to bind the estate
(relative at least to the other companies of the group),
as opposed to the case of an offer as is referred to in
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Art. 252 Fw, with which the debtor binds only itself and
not the estate.

3.9.1 Section 5 repudiates the judgment of the Court of
Appeals in par. 4.12 and 4.13, that the reason for
withdrawal of the suspension referred to in Art. 242
subsection 1, preamble and under 4°, is now that of (the
management of) Oi Coop providing the administrator with
no information or at least insufficient information,
leaving the administrator with insufficient insight into
the Brazilian agreement negotiations and, as a result he
is unable to judge whether accepting the consolidated
restructuring of the indebtedness as part of the RJ
proceedings is in the interest of the estate.

3.9.2 Contrary to what the sections 5a and 5b assume, the
judgment of the Court of Appeals is based not on the
failure of Oi Coop to comply with the recommendation of
the court to enable the administrator to properly fulfill
his function (par. 8.20 of its order in the first
instance), but on the administrator through Oi Coop
refraining from what, according to the judgment, it was
compelled to do in the interest of the estate within the
meaning of Art. 242 subsection 1 preamble and under 4°
Fw. The Court of Appeals in par. 4.13 and 4.14 merely
refers to the recommendation of the lower court regarding
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further reasons for the culpability of the action of Oi
Coop. Thus, in the absence of a factual basis, the claims
in the sections cannot result in cassation.

3.9.3 The judgment of the Court of Appeals that Oi Coop
ought to have provided the administrator sufficient
insight into the Brazilian agreement negotiations and the
consolidated restructuring of the indebtedness as part of
the RJ proceedings, is correct. The provision of Art. 228
subsection 1 Fw that the debtor requires the cooperation
of the administrator during the suspension in managing
and disposing over its assets (the estate), surely
entails that the debtor will properly have to inform the
administrator of that which is important in this regard.
As previously concluded from the considerations in 3.8.2
in this regard, both the Brazilian agreement negotiations
and the consolidated restructuring are matters affecting
the estate in the assessment of the Court of Appeals. The
judgment of the Court of Appeals that Oi Coop failed to
sufficiently inform the administrator of both is factual
in nature and not incomprehensible. Thus, section 5c also
fails.

3.10.1 Section 6 disputes the evaluation of interests
undertaken by the Court of Appeals in par. 4.14 within
the scope of Art. 242 subsection 1 Fw. In this respect,
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the Court of Appeals examined the arguments cited by Oi
Coop for a different finding and judged these to be
insufficient and/or unfounded. According to the section,
the Court of Appeals inter alia failed to consider or
only insufficiently considered the importance of a
consolidated restructuring in the RJ proceedings in
Brazil and the interests of the creditors of the OI Group
as a whole.

3.10.2 This section fails as well. The Court of Appeals
examined the arguments cited by Oi Coop for not
withdrawing the suspension in so many words in rov. 4.14,
whereby, based on its considerations, it also considered
and took into account the interests named in the section
(see also in this regard 3.7.3). Its judgment that this
is insufficient for rejecting the petition for
withdrawal, is based on valuations of a factual nature
and thus in cassation cannot be examined for correctness.
The judgment is neither incomprehensible nor
insufficiently reasoned.

3.11 Section 7, which is also directed against the
evaluation of interests by the Court of Appeals in par.
4.14, fails because the Court of Appeals, contrary to
what the section alleges, did not fail to recognize that
this consideration can be weighted by the fact that the
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majority of the creditors favors the continuation of the
suspension. Its judgment is based on the fact (par. 4.14,
third paragraph) that Oi Coop failed to substantiate that
this fact arose and that, therefore, no defining
importance can be attached to the fact that Citadel c.s.
represents only a relative small group of noteholders.

3.1.2 Section 8 builds on the preceding sections and thus
must share the fate of the latter.

4.

Ruling
The Supreme Court of the Netherlands dismisses the

appeal.

This decision is adopted by the vice president E.J.
Numann as chairman and the justices G. Snijders, G. de
Groot, C.E. du Perron and M.J. Koreze, and pronounced
publicly by the justice G. de Groot on July 7, 2017.
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